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भहावीय स िंह, उऩाध्मक्ष के द्वाया  / 

PER MAHAVIR SINGH, VP: 

This appeal of the Revenue is arising out of order of the 

Commissioner of Income Tax (Appeals)]-8, Mumbai [in short 

CIT(A)], in appeal No. CIT(A)-8/IT061/2017-18 vide dated 

10.04.2019. The Assessment was framed by the Dy. 

Commissioner of Income Tax, Circle-3(2)(2), Mumbai (in short 

DCIT/ AO) for the A.Y. 2015-16 vide order dated 31.05.2017 

under section 143(3) of the Income-tax Act, 1961 (hereinafter 

‘the Act’). 

2. The first issue in this appeal of Revenue is against the 

order of CIT(A) deleting the disallowance of expenses on 

account of interest made by Assessing Officer under section 

36(1)(iii) of the Act. The Revenue has raised various 
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argumentative grounds including many case laws but relevant 

ground No. 1 read as under: - 

“1. Whether on facts and circumstances of the case and in 

law, the Ld. CIT(A) was justified in holding that the interest 

expenses were allowable to the assessee under section 36(1)(iii) 

of the Income Tax Act, 1961 (hereinafter referred to as 'Act') 

1961 without appreciating that the assessee has not conducted 

any business during the relevant previous year and the interest 

paid was not for the purpose of business.” 

3. Brief facts are that the Assessing Officer while framing the 

assessment under section 143(3) of the Act disallowed interest 

expenses of ₹1,50,21,152/- incurred by assessee on funds 

borrowed. The CIT(A) relying on the Tribunals order for 

Assessment Year 2013-14 deleted the disallowance. Aggrieved, 

Revenue came in appeal before Tribunal.  

4. The learned Sr. Departmental Representative supported 

the order of the Assessing Officer. On the other hand, the 

learned counsel for the assessee Dr. K Shivram, stated that the issue 

is covered and the funds borrowed are the same as in Assessment Year 

2013-14, which is a lead year, where Tribunal vide order dated 

12.05.2021 for Assessment Years 2012-13 to 2014-15 in ITA Nos.5650, 

7382 & 7383/Mum/2018 has deleted the addition by observing in para 6 

as under: - 

“6. Undisputedly, the assessing officer has disallowed a part of 

expenditure claimed by the assessee simply for the reason that 

the assessee had not carried out any business activity during the 

year. However, as could be seen from the facts and materials on 

record, there was a temporary lull in the online lottery business 
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of the assessee. Further, it is a fact on record that assessee has 

started a new business activity in the year 2012 of providing 

project management services. Though, it may be a fact that 

there is no operating income in the impugned assessment year; 

however, on a perusal of the audited financial statement for the 

assessment year 2016-17, a copy of which has been placed 

before us, we find that the assessee has reported operating 

revenue of Rs.7,51,01,572/-. This fact on record clearly 

establishes that the business activity of the assessee has 

revived after a temporary lull. Therefore, it cannot be said that 

the assessee has completely closed down its business activity. 

In any case of the matter, as observed by learned Commissioner 

of Income Tax (Appeals), the borrowed funds were utilised for 

the purpose of assessee’s business. Even, other expenditures 

have also been incurred for the purpose of assessee’s business. 

That being the case, the deduction claimed by the assessee 

towards various expenditures have to be allowed. Accordingly, 

we uphold the decision of learned Commissioner of Income Tax 

(Appeals) by dismissing the grounds raised.” 

5. These facts are not controverted by the learned Sr. 

Departmental Representative as the funds on which interest 

disallowed made by Assessing Officer pertain to Assessment 

Year 2013-14, wherein Tribunal has deleted the disallowance. 

As the issue is squarely covered, respectfully following the 

Tribunal decision I confirm the order of CIT(A) deleting the 

disallowance. This issue of assessee’s appeal is allowed.   

6. The second issue in this appeal of Revenue is as regards 

to the order of CIT(A) deleting the disallowance of depreciation 
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claimed by assessee. For this assessee has raised the following 

ground No.5: - 

“5. Whether on facts and circumstances of the case and in 

law, the Ld. CIT(A) was justified in holding that the assessee 

was eligible for allowance of depreciation under section 32 of the 

Income Tax Act, 1961 (hereinafter referred to as 'Act') 1961, 

without appreciating that the assessee has not conducted any 

business during the relevant previous year and that the assets of 

the assessee were not put to use for the purpose of business?” 

7. At the outset, the learned Counsel for the assessee stated 

that the assets are same as in Assessment Year 2013-14 and 

Tribunal in earlier year order i.e. Assessment Year 2013-14 

dated 12.05.2021 in ITA No.5650/Mum/2018 vide Para 9 

deleted the disallowance of depreciation and the same read as 

under:- 

“9. We have considered rival submissions and perused materials 

on record. It appears from the assessment order, the only 

probable reason for which the claim of depreciation was 

disallowed is, the assessee had not offered any operating 

income during the year, meaning thereby, it had no business 

activity. However, as could be seen from the materials on record 

as well as the observations of learned Commissioner of Income 

Tax (Appeals), there is no dispute that the assessee is the 

owner of the assets on which depreciation was claimed and they 

were part of block of assets on which depreciation was allowed 

earlier. Merely because there is a temporary lull in one stream of 

business activity, assessee’s claim of depreciation on the written 

down value of the block of assets cannot be denied. Therefore, 
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we uphold the decision of learned Commissioner of Income Tax 

(Appeals) by dismissing the grounds.”  

8. On the other hand, the learned Departmental 

Representative supported the order of the Assessing Officer. As 

the issue is covered and depreciation has already been allowed 

in Assessment Year 2013-14, this year depreciation cannot be 

disallowed. I confirm the order of the CIT(A) and this issue of 

Revenue’s appeal is dismissed. 

9. In the result, the appeal of the Revenue is dismissed. 

 Order pronounced in the open court on 04.10.2021. 

 

 Sd/- 
 (भहावीय स िंह /MAHAVIR SINGH) 

 (उऩाध्मक्ष / VICE PRESIDENT) 
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